Magen’s Bay Luxury Estate Term Use Agreement
From here on  forth, “Lessor” will be defined as ALBERY ESTATES, LLC, a Nevada limited liability company or its successors and assigns and “Lessee” will be defined as the person renting the Estate on Parcel No. A & B Estate Zufriedenheit No. 5 Great Northside Quarter, St. Thomas, US Virgin Islands for a period of one week a year, recurring annually over a period of fifteen (15) years, as more specifically identified below:

Payment shall be due as follows:

$1,000.00 shall be paid upon execution of this agreement, such being nonrefundable, and to secure the week of use desired by the Lessee (the “Deposit”);

All remaining monies owed shall be paid no later than 15 days of execution of this Agreement. Lessor may, in his sole discretion, extend the period of payment to Lessee but may leave the week reserved by Lessee available for selection by other Lessees until payment in full is received.

From here on forth, the word “unit” will be defined as a one-week segment in which the Lessee is purchasing.

Lessee: _________________________                                                                       Date: ______________

Lessor: ALBERY ESTATES, LLC


                                                Date: ______________

Rental Agent: Rosemary Sauter               

                                                Date: ______________

Week Purchased (“said week”): #__    Contract Expires ____________       MLS # _____________                                 

      Check-in time: 4:00 pm (Sunday; 1st day of week)                  

      Check-out time: 12:00 p.m. (Saturday; last day of week)

Key Code Assigned: ____________________________________

Phase I: Purchase Agreement:

Lessee hereby agrees to purchase the right to use of the above described unit during said week from the Lessor. Lessee agrees to the purchase price of $60,000 (Sixty Thousand Dollars) which will include 1 week’s use of Lessor’s estate on __”said week__” recurring annually for a  term of 15 years.  This contract will end on __”said week, said year__” and after this date Lessee will no longer have access to said estate.  One Week will be defined as 7 days and 6 nights.  Weeks will be Sunday through Saturday and follow a floating schedule.  See attached schedule.  Check in time is 4 p.m. on Sunday (1st day).  Lessee will check out by 12 p.m. on Saturday (7th day).    

Realtor agrees to hold the Lessee’s moneys in an interest bearing escrow savings account until one of the following have occurred:
1. If by 6/30/2009, 46 units have not been sold a refund of the escrow money, will be paid to Lessee.  No party shall have any further rights against the other.  

2. If 46 units have been sold by said date, Phase II will commence and Lessee will not be refunded any portion of moneys in escrow savings.  Lessee will be notified of Phase II’s commencement via email or fax.  

 Phase II: Construction of Estate

Construction will begin within 180 days of receiving monies and contracts for at least 46 units.  Lessees will be updated bi-annually on construction progress via email or fax.  Construction will be of said estate MLS # _____.  This estate will include no less than 5 bedrooms, 6 bathrooms, an exercise room, an office facility with internet/phone/fax, Movie Theater, full kitchen with supplies, dining area, great room, foyer, laundry room, two or more parking areas, infinity edge pool, patio, and walkout decks.  Each bedroom will include a plasma/LCD TV as will the great room.  All TV’s will be equipped with Cable or Satellite.  The Movie Theater will include all necessary equipment; however it is up to the Lessee to provide the DVD for viewing.  The exercise room will include one treadmill, one elliptical machine, free weights and work out mats.  Expected completion of building this estate is __”said years”__.  Lessee must be aware that this is only an estimate and actual building time may be longer. 

Phase III: Completed Estate

Once the estate has been completed Lessee will be notified by email/fax and phone.  Units will be available for use within 60 days after the completion of said estate. The term of years for use of each unit will begin to run upon notification that the property is available for occupancy, which shall be provided no less than four weeks from the beginning of Lessee’s said week.

Property Condition: All property within the estate will be in new or like new and working condition.  However, issues may still arise such as siding, roofing, ceiling, insulation, electrical, deck, pool, cistern, and or plumbing problems.  This is not an all-inclusive list of problems.  If a problem does arise Lessee is to contact Lessor immediately to resolve the issue.  Lessee is not responsible for any costs associated with repairing problems unless such have arisen by fault of the Lessee.  Rental Agent shall determine the origination of any problem or complaint. If the issue or repair is to be paid by the Lessee they are held under contract to do so.  Failure to do so could result in legal action or loss of use of the Lessee’s remaining term of use. 

USE:

The Unit shall be used by any Lessee for residential purposes only. 

Week Determined Non-Usable:

If a Lessee’s week is determined non-usable for that year the Lessee will have a choice of up to 2 replacement weeks to use instead of their contracted week.  Replacement weeks are on a first come first serve basis and it is the responsibility of the Lessee to contact the Lessor to set up a replacement.  The week must be determined as non-usable by both the Rental Agent and Lessor.  Examples of a week being non-usable include but are not limited to:

1. Hurricane, earthquake, or other natural disaster 

2. Property damage requiring repair 

Replacement weeks are not substitutable for contracted weeks under any other circumstances including rainy weather.  If by way of calendar zero replacement weeks remain for that year, Lessee may chose a replacement week for the following year and subsequently have two weeks to use for that year.  If it is the final year in the contract and the replacement week is determined to be used the following year (by way of calendar), Lessee will have a choice of one of the first four weeks (1, 2, 3, or 4) as replacement weeks only.  Failure to secure one of these weeks will result in no further replacement weeks. 

Missed Week:

If a Lessee does not use his/her contracted week, and their contracted week was not determined as non-usable no replacement weeks will be granted.  If Lessee does not use his/her contracted week because the contracted week was determined as non-usable they may chose a replacement week (see above).

Expenses: 

Real estate taxes, property taxes, insurance, utility expenses, association assessments and dues, rent and/or security deposits, if any, shall be paid by Lessor.  Lessor will pay monthly bills such as cable/satellite, electricity, water, phone, maid, and pool service.  If long distance calls are made Lessee is responsible for these expenses and will be charged 200% of that phone bill’s month.  This is because long distance calls are prohibited and therefore said penalty will result.  Lessee will pay annual maintenance fees of $900 to Lessor with an annual increase in 5%.  Maintenance fees are due 60 days prior to Lessee’s contracted week.  If maintenance fees are not received by this date, and Lessee has made no attempt to contact Lessor with reason for fault on payment, that year’s week will become void and may be shared/rented to another party determined by the Lessor.  

Check-in Procedures:

Lessee will have access to the estate at 4 pm on Sunday (day 1). Access to the front door is via key code.  An assigned person will change key codes weekly.  Each Lessee will be assigned a key code, which will be written on the selling contract.  Key codes will be valid for the full length of the 15-year contract. 

Check-out Procedures:

Lessee will leave the estate in the condition in which it was prior to use.  All dishes will be cleaned and put away by Lessee.  All trash will be sealed in trash bags and placed on the kitchen floor for the maid.  There should be no visible trash throughout the estate.  An inspection shall be conducted by an agent of Rental Agent or Lessor upon the vacating of the Estate by a party. Lessee shall be notified if there are any special damages beyond ordinary wear and tear and be charged for the cost of repairs to such. 

Pool Use:

 There will be no lifeguard on duty.  Safety of swimmers is the responsibility of the Lessee.  Diving is not allowed in the pool.  No glass of any kind is allowed in the pool.  Urinating, discharge of fecal matter, expectorating or blowing the nose in any pool shall be prohibited.  No person ill with vomiting or diarrhea shall use the pool.  No person with infectious skin rashes shall use the pool or spa.  Lessee assumes all risk involved with the use of the pool and hereby expressly indemnifies and holds harmless Lessor and its agents from any liability resulting from the use thereof..  Dial 911 if and emergence occurs.  A selection of life jackets will be provided for use, but provision of such by Lessor in no way waives Lessees assumption of risk involved with the use thereof. Said life jackets are not provided for beach use and shall be dried and hung in the space provided for after each use.

Living Policies:

Lessee shall be allowed to share the estate with up to 10 guests.  Lessee and their respective guests shall not: (i) use the premises for any unlawful purpose or engage in any unlawful activity thereon, (ii) act as a nuisance to, disturb or threaten the rights, comfort, health, safety, or convenience of anyone in or near the estate, (iii) engage in or threaten violence, (iv) display, discharge, or possess a gun, knife or other weapon in any way that may alarm others, (v) possess, sell or manufacture illegal drugs or drug paraphernalia in the estate or anywhere around the property, (vi) smoke inside the estate (smoking is permitted on all decks and patio/pool area), (vii) bring or store hazardous materials within the estate.  Lessee is liable to owner for damages caused by Lessee’s guests.  Lessee may not remodel, paint, or make any structural changes to the estate or its surrounding property.  Nor shall any fixtures be removed, remodeled or repaired by Lessee.  If repairs or updates to the estate are needed Lessee will be notified by no less than two (2) days.  Lessor will try scheduling repairs or updates during off weeks to avoid any disruption to Lessee.  However, this may be unavoidable in certain circumstances.

LESSOR'S RIGHT OF ACCESS:

Lessor shall have the right to enter the Unit at all reasonable hours for the purpose of inspecting the same or to make any repairs deemed by Lessor essential to the Unit.  Except in the case of emergencies, Lessor shall give Lessee reasonable notice before exercising its right of entry.  If Lessor deems necessary repairs which are the obligation of Lessee to make pursuant to this Lease, it may demand that Lessee make the same, and if Lessee refuses or neglects to commence such repairs within seven (7) days and complete the same with reasonable dispatch, Lessor may make or cause to be made such repairs and shall not be responsible to Lessee for any loss or damage that may accrue to Lessee's stock or business by reason thereof, unless such damage is caused by the negligence of Lessor or its agents and if Lessor makes or causes to be made such repairs, Lessee agrees that it shall forthwith on demand pay to the Lessor the cost thereof with interest at an annual rate of 15% (as of the date Lessor incurs the expense).  

EMINENT DOMAIN:  

If the whole or any part of the Unit shall be taken by any public authority under the power of eminent domain, then the value of the Unit shall be prorated by the unused portion of the term, and such amount returned to the Lessee within a reasonable period after payment is received for said taking by Lessor. All damages awarded for such taking shall belong to and be the property of Lessor, whether such damages shall be awarded as compensation for diminution in value to the leasehold or the fee of the Unit.  

INTERRUPTION IN SERVICES:   

The suspension or interruption in utility services to the Demised Premises for reasons beyond the ability of the Landlord to control, shall not constitute a default by Landlord or entitle Tenant to any reduction or abatement of rent.  Landlord does not warrant that any of the services abovementioned will be free from interruption caused by repairs, renewal, improvements, alterations, strikes, lock-outs, accidents, inability of Landlord to obtain fuel or supplies or any other causes or causes beyond the reasonable control of Landlord.  Any such interruption of service shall never be deemed an eviction or disturbance of Tenant's use and possession of the Demised Premises or any part thereof, or render the Landlord liable to the Tenant for damages, or relieve the Tenant from performance of the Tenant's obligations under this Lease.




Landlord may, with reasonable advance notice to Tenant if such advance notice is possible, or without notice in the case of an emergency, cut off and discontinue water, electricity and any or all other utilities whenever such discontinuance is necessary in order to make repairs or alterations.  No such action by Landlord shall be construed as an eviction or disturbance of possession or as an election by Landlord to terminate this Lease nor shall Landlord be in any way responsible or liable for such action and Tenant hereby expressly waives and releases all claims against Landlord therefor.

Liability:  

Lessor will not be liable to Lessee or guest for personal injury or damage or loss of personal property from fire, flood, water leaks, rain, hurricane, lighting, wind, explosions, interruption of utilities or other occurrences unless caused by Lessor’s negligence.  Lessor will not be liable to Lessee or guest for injury, damage, or loss to person or property caused by criminal conduct of other persons including theft, burglary, assault, vandalism, or other crimes.  Lessor will furnish smoke detectors, locks, and latches as required by statute.  Locked doors will be accessible only by Lessee’s assigned key code.  Lessee acknowledges that any security measures provided should not and will not be treated as a guarantee against crime.  Lessee and their respective guests may not disable, disconnect or intentionally damage a smoke detector or remove batteries from smoke detectors unless replacing with new ones.  Batteries will be checked/changed periodically by Lessor approved personnel.  

Lessee shall defend and indemnify Lessor against all claims (1) arising from the conduct or management of, Lessee’s business operations and Lessee’s occupancy of the Unit; (2) arising from any act or negligence of Lessee or any of its agents, contractors, employees, guests or business invitees; and (3) arising from any accident, injury or damage whatsoever, however caused, to any person or persons or to the property of any person, persons, corporation, or corporations, on or about the Unit or its common areas arising out of Lessee’s occupancy of the Unit.  Lessee shall also indemnify Lessor against all costs, attorney’s fees, and liabilities incurred in or about any such claim or in or about any action or proceeding brought thereon. 

Neither Lessor nor its agents or employees shall be liable to Lessee for any injury to person or damage to property caused by the Unit, or its common areas, becoming out of repair, by defect or failure of any structural element of the Unit, or of any equipment, pipes, wiring, by broken glass, by the backing up of drains, or by gas, water, steam, electricity, or oil leaking, escaping, or flowing into the Unit.  Lessor also shall not be liable to Lessee for any loss or damage occasioned by or through the acts or omissions of other Lessees of the Lessor, or of other persons, other than willful acts by Lessor's duly authorized employees and agents.

Assignment of Rights:

The property is currently held in the individual name of Brian E. Albery. Lessor may at any time transfer his interests in the Estate to a Master Lessee or limited liability company which will manage the property on his behalf or form a corporate or limited liability entity and assign his interests thereto. Upon any event of appointing a Master Lessee or conveyance to said limited liability entity, Lessee shall agree to hold Lessor harmless and waives any rights or causes of action against Brian E. Albery and agrees to hold him harmless for any and all claims, including any claims for willful or gross negligence.  All causes of action shall be directed, as permitted under this lease, against the Master Lessee or limited liability entity.

Failure to Vacate:

Lessee is specifically informed that its term of use is expected to end promptly at the termination of its said week. No Lessee shall be permitted to overstay said week without the express written authorization of Lessor or Rental Agent. Any failure to vacate in a timely manner shall incur a liquidated damages penalty of $200.00 per hour for the first day, and then $3,000.00 per day. Additionally, the Lessee failing to vacate shall be responsible for the costs and fees associated with placing the succeeding Lessee into a hotel or villa of like kind and quality, all of which shall be done at the sole expense of the Lessee failing to vacate. If Lessee does not reimburse Lessor for the expenses related thereto within five business days, then Lessor may, at its sole discretion, terminate any further rights or terms of use to the Estate, and any monies paid or deposited by Lessee related thereto shall be deemed forfeit. Lessor may, in addition, pursue Lessee for any damages related thereto and undertake any other actions within law to recover said costs and expenses.

Abandoned Property:

While Lessor and its agents shall make best efforts to effect the return of any items left at the Estate by a Lessee, Lessor and its agents are not responsible for any property left at the Estate by Lessee upon its vacating the Estate. If an item is located, it shall be returned to Lessee at cost of Lessee. If property remains unclaimed after more than ten (10) days after Lessee vacates the premises, Lessor may retain said property or dispose of it as he sees fit. Any food or perishable goods shall be thrown away immediately if left on the premises. Any additional cleaning required caused by leaving such goods on the property shall be charged to the Lessee.

Amenities:

Lessor is responsible for providing those amenities described herein. Any further amenities, trips, transportation, food or other items not described herein shall be at the Lessee’s sole expense and responsibility.

Pets: 

No pets of any kind will be permitted within the estate or surrounding property. A Lessee causing a pet to be located on the estate may result in termination of this Agreement without refund.

Handicap Accessible:  

This property is developed as a residential property and is not held open to the public or intended to be subjected to the terms of the Americans with Disabilities Act. None of the estate or surrounding property are deemed to be handicap accessible.

ASSIGNMENT, SUBLEASE OR OTHER TRANSFER OF INTEREST:  

Tenant covenants not to assign, transfer, license, nor sublet this Lease, nor hypothecate nor mortgage the same nor any part hereof without the prior written consent of Landlord.  Any assignment, transfer, sublease, license, hypothecation or mortgage without written consent shall give Landlord the right to terminate this Lease, and to re‑enter and repossess the Demised Premises.  No subletting, licensing, assigning or other transfer of interest as set forth above shall relieve Tenant of its obligations hereunder.  

If Tenant is a corporation or partnership, then the terms "assign" and "assignment" as used herein are defined to include, but not be limited to the following, whether done directly or indirectly, in one step or more than one step, individually or in combination: (1)
A change of ownership of shares of Tenant's corporation entitled to vote for its board of directors whereby the controlling shareholder is changed or if no one shareholder has control, a change whereby those shareholders who in combination had control on the date of execution of this Lease no longer in combination have control, or a change of general partner or a transfer of partnership interests resulting in a change of controlling interest  (2) A merger or consolidation involving Tenant’s corporation.  

If such written consent is given by Landlord, the successor to Tenant shall take and be subject to the written consent requirements and other conditions and provisions set forth in this Lease.  Such consent shall not be deemed to be a consent to any further assignment, sublease or transfer of interest.  Tenant agrees to reimburse Landlord for any attorney fees and costs incurred in connection with any requests for assignments or subleases.

RIGHTS AND REMEDIES CUMULATIVE AND NOT EXCLUSIVE OF OTHERS:  

It is agreed that each and every of the rights, remedies and benefits provided by this Lease shall be cumulative, and shall not be exclusive of any other of said rights, remedies and benefits allowed by law.  

WAIVER OF BREACH OF CONDITION OR COVENANT:  

One or more waivers by Lessor of any breach of a covenant or condition shall not be construed as a waiver of a further breach of the same covenant or condition or any other covenant or condition.  

COVENANTS, ETC. BINDING ON HEIRS:  

The covenants, conditions and agreements made and entered into by the parties hereto are declared binding on their respective heirs, successors, representatives and assigns.  

GOVERNING LAW AND FORUM:  

This Lease shall be governed and construed in accordance with the laws of the U.S. Virgin Islands.  It is furthermore mutually agreed by Lessor and Lessee that they shall, and do hereby waive trial by jury in any action, proceeding or counterclaim brought by either party hereto against the other on any matter whatsoever arising out of or in any way connected to the Lease, the relationship of Lessor and Lessee, Lessee’s use or occupancy of the Unit, and any statutory remedy.  It is further mutually agreed that in the event Lessor commences any summary proceeding for possession of the Unit, Lessee will not interpose any counterclaim of whatever nature or description, in any such proceeding. Any legal action or proceeding with respect to this agreement may be brought in the courts of the U.S. Virgin Islands or of the United States for the Virgin Islands District of St. Thomas and St. John and by execution and deliver of this agreement, each of the Lessor and Lessee consents, for itself and in respect of the Unit, to the nonexlusive jurisdiction of those courts. Both Lessor and Lessee irrevocably waive any objection, including any objection to the laying of venue or based on the grounds of inconvenient forum which it may now or hereafter have to the bringing of any action in such jurisdiction with respect to this Agreement or any action related hereto.
SEVERABILITY: 

Inapplicability, invalidation, or unenforceability of any one or more of the provisions of this Lease or any instrument executed and delivered pursuant hereto, by judgment, court order or otherwise, shall in no way affect any other provision of this Lease or any other such instrument, which shall remain in full force and effect.

MISCELLANEOUS:  

(a) PRONOUN USAGE: It is agreed that where applicable in this Lease the  following words shall be used as synonymous as the case may be or as grammatical construction shall require "he", "she", "it", "they", "its", "his", "her" and "their".  

(b) SINGULAR/PLURAL/GENDER: The words "Lessee" and "Lessor" when used herein  shall be taken to mean either the singular or the plural and shall refer to male or female, to corporations or partnerships, as the case may be, or as grammatical construction shall require.  

(c) CAPTIONS: The captions of the various articles of this Lease are intended only for convenience and are not intended to limit, define, or construe the scope of any article of this Lease, nor offset the provisions thereof.  

(d) EMERGENCIES: In case of an emergency (the existence of which shall be determined solely by the Lessor) if Lessee shall not be present to permit entry, Lessor or its representatives may enter the same forcibly without rendering Lessor or its representatives liable therefor or affecting Lessee's obligations under this Lease.  

(e)
NO PARTNERSHIPS: Neither the method of computation of rent nor any other provision of this Lease shall be deemed to create any relationship between the parties hereto other than that of Lessor and Lessee.  

(f)
REPRESENTATIONS: Lessee affirms and agrees that Lessor and its agents have made no representations or promises with respect to the Unit or the entry into of this Lease except as in this Lease expressly set forth and that no claim  or liability shall be asserted by Lessee against Lessor or  its agents for breach of any representations or promises not expressly stated herein.  

(g)
RECORDING: It is agreed and understood that this Lease shall not be recorded.  

(h)
COUNTERPARTS: This Lease may be executed in two or more counterparts, each of which shall be deemed an original but all of which together shall constitute one and the same instrument.

(i)
BINDING EFFECT: Submission of this instrument for examination does not constitute a reservation of or option for the Unit nor an offer to rent the same.  The instrument becomes effective as a Lease only upon execution and delivery by both Lessor and Lessee.  The parties hereto agree that their facsimile signatures below shall be binding and acceptable until the original counterparts are received.

THIS CONTRACT OF SALE BECOMES A BINDING LEGAL CONTRACT WHEN EXECUTED BY ALL PARTIES, AND EACH PARTY SHOULD READ AND UNDERSTAND ITS TERMS AND CONDITIONS. 

Lessee: _________________________________      S.S. # _______________      Date: ________

Lessor: _________________________________      S.S. # _______________      Date: ________

Witness: ________________________________

 
RECEIPT is hereby acknowledged of the payment (check) (cash) of $ to the Escrow Account of REMAX DREAM PROPERTIES, as stipulated in this Contract of Sales.  The undersigned Realtor represents that these funds will be deposited within two (2) banking days of signing this contract. 

All escrowed funds will be held by Remax Dream Properties in an interest bearing escrow savings account. 

Date: _______ Rosemary Sauter, Broker
Contact Information:

Lessee Contact Information:

Phone: ____________________________

Fax: ______________________________

Email: _____________________________

Home Address: ___________________________________________________________

________________________________________________________________________

Lessor Contact Information:

ALBERY ESTATES, LLC, a Nevada limited liability company

Attn: Brian Albery, Manager

Ph: 563-505-9372

Fax: 563-391-8921

Email: erasef301@yahoo.com

Rosemary Sauter, Broker
Remax Dream Properties 
Office-340-777-5700, Cell-340-998-1300, Fax-340-777-3491 
email: rossau@aol.com
